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STATEMENT OF FACTS.

This case comes before the Court on a writ of error

to the District Court for the Territory of Alaska, Fourth

Judicial Division, from a judgment in an action to

determine the title and right to possession to a certain

placer mining claim known as "No. 16 Below Discovery

on Cleary Creek." G. A. Vedin, the plaintiff in error,



was the plaintiff in the lower court, and O. A. Mc-

Connell, the defendant in error, was the defendant in

the lower court, and, for the sake of brevity, they will

be hereinafter referred to as the plaintiff and the

defendant. Judgment having been rendered in favor of

the defendant in the lower court, the plaintiff has sued

out this writ of error.

The mining claim in question was located by the

defendant, according to his testimony (Tr. pp. 211 et

seq.), after midnight, at the end of July 1, 1921, that

is to say, on July 2d of that year, as a re-location of a

claim known in the original records as the "Anderson

Claim" (Defendant's Exhibit No. 2, Location Notice,

Tr. p. 227). It was the contention of the plaintifif that

the location by the defendant was made after midnight

of June 30th, or in the early morning hours of July 1st,

and that, inasmuch as the time for doing assessment

work for the calendar year 1920 on placer claims in

Alaska had been extended by an act of Congress to and

including July 1, 1921 (41 St. L., 1084), the rights of

the prior locators (who, by the way, are in no manner

involved in the present controversy), had not been for-

feited for their failure to do assessment work, at the

time the defendant made his location, that the

defendant's location was therefore premature and in-

valid, and that the plaintiff's claim of title, based on an

attempted location made by him on July 9, 1921, was

in all respects valid and entitled the plaintiff to

judgment.

The claim in question is situate in Sections 2 and 3,

Township 3 North, Range 1 East, Fairbanks Meridian^



on Cleary Creek, a tributary of the Chatanika River,

about 18 miles north and 4 miles east of the Town of

Fairbanks. Fairbanks, it may be noted, is about one

hundred miles from the Arctic Circle, and on July 2d,

eleven days after the summer solstice, there is enough

light at midnight to enable one to tell the time and to

see another at a considerable distance, and therefore

there v^as nothing clandestine in the midnight activities

of either party to the controversy. As is usual in

controversies of this sort, there was considerable con-

tradiction in the evidence, the plaintiff claiming that the

defendant's only steps towards locating the land were

taken in the morning of July 1st, and the defendant

claiming that his presence on the ground at that time

was merely a bluff to outwit the plaintiff, and that he,

the defendant, had made his actual location after twelve

o'clock midnight at the end of July 1st, and had com-

pleted his location on July 2d (Tr. pp. 254-9). The

plaintiff and the defendant were neighbors, the defendant

having lived in the Chatanika district since 1904 (Tr.

p. 200), and residing at the time of his location, on

another claim owned by him and called the "Serpen-

tine," adjacent to the disputed claim on the northeast

(Tr. pp. 214, 234, 242), and the plaintiff living, part

of the time, on a claim on the first and second tier of

benches on Cleary Creek, opposite Fifteen Below Dis-

covery, a short distance away from the disputed claim

(Tr.p. S).

While counsel for the plaintiff, in their statement of

facts in their opening brief, have set forth their version

of the facts, based upon the testimony of the plaintiff's



witnesses, we do not deem it necessary to review the

mass of conflicting evidence in the case, in view of the

fact that there is no claim on the part of the plaintiff

that the evidence is insufficient to support the verdict.

It will suffice to say that the jury, by their verdict, con-

firmed the defendant's position and rejected the testi-

mony of the plaintifif and his witnesses. We will

therefore refer to the testimony only so far as may be

necessary in the discussion of the specific assignments

of error disclosed in the plaintiff's brief. We desire,

however, to correct a statement, appearing on page 2 of

the plaintiff's opening brief, to the effect that it was

the general impression in the neighborhood that the

extension of time granted by Congress expired at mid-

night of June 30th, and that the ground was open for

re-location on July 1st. It is true that such a statement

appears in the plaintiff's testimony (Tr. p. 12), but this

statement was immediately stricken from the record

(Tr. p. 13), and the defendant testified positively (Tr.

pp. 253-4) that such was not the general impression.

Before proceeding to discuss the points raised by the

plaintiff, we desire to call to the Court's attention the

fact that, in the months of June and July, 1921, the

plaintiff was a convict on parole, he having been con-

victed of perjury in the court whose judgment is now

under review, and having been sentenced on May 7,

1918, on each of three counts to imprisonment for one

year and one day, the sentence to be served consecutively.

The judgment of the lower court was affirmed by this

Court, and the plaintiff began his sentence on January

25, 1920, was released on parole on March 22, 1921, and



was finally discharged from custody on May 20, 1922.

These facts are fully set forth in a pardon signed by

the President of the United States on April 21, 1924,

which was introduced in evidence by the plaintiff and

appears at length at pages 101 and 102 of the Transcript.

It was the contention of the defendant in the lower court

that the plaintiff, by reason of this judgment of imprison-

ment, had lost his civil rights, and that his attempted

location on July 9, 1921, while his status was that of a

convict on parole, was a nullity; but the lower court,

evidently taking the view that the pardon by the Presi-

dent completely wiped out the offence and validated

the location, declined to permit the examination of the

plaintiff as to his status at the time (Tr. pp. 97-104).

We believe that we can demonstrate that the ruling of

the lower court on this point was clearly erroneous, that

the attempted location by the plaintiff while a convict

on parole was a nullity; that he therefore failed to estab-

lish a prima facie case in the court below; and that he

cannot now complain of any alleged errors in the con-

duct of the trial and this appeal should be dismissed.



ARGUMENT.

1. Plaintiff's attempted location of the ground in

controversy was a nullity.

By Section 1977 of the Compiled Laws of the Ter-

ritory of Alaska, 1913, (Section 91 of the Act of Con-

gress of March 3, 1899, 30 St. L. 1253) it is provided

that every person convicted of the crime of perjury

shall be punished by imprisonment in the penitentiary.

Section 2077 of the Compiled Statutes (Section 196 of

the Act of Congress above referred to), provides as

follows

:

''Sec. 2077. That a judgment of imprisonment in

the penitentiary for any term less than life suspends

all civil rights of the person so sentenced, and for-

feits all public offices and all private trusts, authority

or power, during the term or duration of such

imprisonment."

By Section 3 of the "Act to Parole United States

Prisoners" of June 25, 1910, 36 St. L. 819, 8 Fed.

Stat. Ann. 297, 299, under which the plaintiff was

released on parole, it is provided that the board of

parole, in its discretion, may authorize the release of a

prisoner on parole and allow him to return to his home,

upon such terms as the board may prescribe, ^Uo remain

while on parole in the legal custody and under the con-

trol of the warden of such prison."

a. A convict on parole is in legal contemplation a prisoner.

The status of a convict on parole, under the Federal

Parole Act above referred to, was conclusively deter-

mined and defined by the Supreme Court of the United



States in the very recent case of Anderson vs. Corall,

263 U. S. 192, where the Court said (p. 196) :

"The parole authorized by the statute does not

suspend service or operate to shorten the term. While
on parole the convict is bound to remain in the

legal custody and under the control of the warden
until the expiration of the term, less allowance, if

any, for good conduct. While this is an amelioration

of punishment, it is in legal effect imprisonment."
(Italics ours.)

In the decision of the Circuit Court of Appeals for

the Eighth Circuit, in the same case, 279 Fed. 822, the

Court defined the status of a prisoner on parole, at

somewhat greater length, as follows (pp. 826-7) :

"A parole of a prisoner by the board of parole

under the Act of June 25, 1910, is not a suspension

of a sentence. On the other hand, it is a substitution

during the continuance of the parole, of a lower

grade of punishment, by confinement in the legal

custody and under the control of the warden within

the specified prison bounds outside the prison, for

the confinement within the prison adjudged by the

court. It is the authorized substitution during the

existence of the parole through the clemency of the

board of a lighter punishment for that originally

prescribed by the judgment. But the prisoner is not

free of his sentence while he is out of the prison

under the parole. He is still serving his sentence.

By virtue thereof, he is still confined within the

specified bounds outside of the prison, still in the

legal custody of the warden, and subject to all the

terms of the sentence of the court of which he is not

expressly relieved." (Italics ours.)

Similar language was used in the opinion in the case

of Woodward vs. Murdoch, 124 Ind. 439, 24 N. E.
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1047, where the Court, discussing the same question of

status, said (24 N. E. 1048) :

"During the time that he was out on parole, he

was not a free citizen; he was, as we have seen,

still a prisoner, and notwithstanding his prison

bounds were not so contracted as were the prison

bonds of the insolvent debtor at the time our laws

recognized imprisonment for debt, still he was given

prison bounds. . . . All of the consequences of the

judgment were open, except that he had leave of

absence from the prison." (Italics ours.)

From these decisions it is apparent that, notwithstand-

ing his parole, the plaintiff, at the time of his alleged

attempted location of July 9, 1921, was in the eyes of

the law still a prisoner serving his sentence, and that

the provisions of Section 2077 of the Compiled Statutes

of Alaska above referred to, relating to the suspension

of the civil rights of a prisoner under a penitentiary

sentence, were still applicable to him. He was, to use

the language of the Circuit Court of Appeals for the

Eighth Circuit, "subject to all of the terms of the

sentence of the Court of which he was not expressly

relieved"; and there was, of course, no power vested in

the Board of Parole to relieve him of the suspension

of his civil rights.

b. The right to locate a mining claim on unappropriated

lands of the United States is a "civil right" which is suspended

during the term of the penitentiary sentence.

By Section 2319 of the Revised Statutes, all valuable

mineral deposits in lands belonging to the United States

are declared free and open to exploration and purchase

"by citizens of the United States and those who have



declared their intention to become such"; and that the

right granted by this statute is a civil right would seem

to admit of no dispute. Civil rights have been well

defined as

"those rights which appertain to a person, by virtue

of his citizenship in a state or community, or in a

wider sense to every member of a district, community
or nation; those rights which the municipal law will

enforce at the instance of private individuals for the

purpose of securing to them the enjoyment of their

means of happiness." (11 C. J. 800.)

The very word "civil" comes from the Latin civis, a

citizen of a state. The New Standard Dictionary, 1921

edition, defines the word "civil" as follows:

"Pertaining to relations between citizen and the

state, or between citizens as regulated by law;

belonging to legal rights; established by law; dis-

tinguished from criminal, political or natural; as

civil rights." (Italics ours.)

"Civil: In its original sense, pertaining or appro-

priate to a member of a civitas, or free political

community; natural or proper, to a citizen." (11

C. J. 793.)

As the right to locate a mining claim on lands belong-

ing to the United States is neither a political nor a

natural right, but is a right created by a grant from

Congress, as the branch of the Government having the

disposition of its lands, it is certainly a "civil right";

and as Congress itself, in providing a criminal code for

Alaska, provided in Section 196 of that Code, that the

civil rights of one under a sentence of imprisonment in

a penitentiary are suspended, it necessarily follows that

the right or privilege granted by Section 2319 of the
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Revised Statutes was not open to plaintiff at the time

of his attempted location.

It is true that, in some cases in the state courts, it has

been held that, notwithstanding similar provisions of

local statutes with reference to their status, prisoners

have been held to be entitled to receive property by-

inheritance or gift, only the enjoyment thereof being

suspended during the term of their imprisonment; but,

in all such cases, the property so acquired came from

third persons, who by their wills or deeds expressed

their desire to vest the property in the prisoner. In the

case at bar, the United States, the proprietor of the

property, has made an offer in general terms by a

statute, and thereafter, in a statute of equal dignity, has

suspended the offer as against persons of the status of

prisoners. We readily admit that we have been unable

to find any case involving the right of a convict on

parole to locate a mining claim. This is undoubtedly

due to the fact that no one in such a status has here-

tofore had the presumption to attempt such a location.

If the plaintiff were authorized to make a location, any

prisoner working on road construction would have a

right to locate a mining claim on Government land

through which his gang might be building a road; and

the same privilege would be open to a prisoner actually

in the penitentiary, who might locate a claim through

an agent acting under a power of attorney given prior

to the prisoner's actual confinement. No one would

venture to contend that the prisoner in the road gang

or in the jail yard could locate a mining claim, yet a



11

paroled prisoner has no greater rights or better status

than his less fortunate fellow-convict.

c. The pardon granted to plaintiff did not validate his

attempted location.

The trial court was evidently of the opinion that the

pardon granted to the plaintiff by the President wiped

out the conviction altogether and precluded the de-

fendant from showing that the plaintiff's civil rights

had ever been suspended. This view, we submit, was

clearly erroneous and was based upon a misapprehen-

sion of the effect of a pardon. It also completely dis-

regards the meaning of the word "suspended." To sus-

pend means to cause to cease for a time:

Taylor vs. State, 49 Fla. 69, 38 So. 380, 389;

Robinson vs. Kissler, 62 W. Va. 489, 59 S. E.

505, 507.

And if, at any moment of time, a right is suspended, it

does not then exist, and its non-existence at that moment

of time is a fact which is unaffected by any subsequent

act or occurrence. Some future act or occurrence may

put an end to the period of suspension, but it cannot

alter the fact of the prior suspension. A pardon is no

exception to this rule. The effect of a pardon was

stated by Justice Field, with his usual clarity of ex-

pression, in the case of Knote vs. United States, 95 U. S.

149, w^here he said (pp. 153-4) :

"A pardon is an act of grace by which an offender

is released from the consequences of his offense, so

far as such release is practicable and within control

of the pardoning power, or of officers under its
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direction. It releases the offender from all disabilities

imposed by the offence, and restores to him all his

civil rights. In contemplation of law, it so far blots

out the offence, that afterwards it cannot be imputed
to him to prevent the assertion of his legal rights.

It gives to him a new credit and capacity, and re-

habilitates him to that extent in his former position.

But it does not make amends for the past. It affords

no relief for what has been suffered by the offender

in his person by imprisonment, forced labor, or other-

wise; it does not give compensation for what has
been done or suffered, nor does it impose upon the

government any obligation to give it. The offence

being established by judicial proceedings, that which
has been done or suffered while they were in force

is presumed to have been rightfully done and justly

suffered, and no satisfaction for it can be required.

Neither does the pardon affect any rights which have
vested in others directly by the execution of the judg-
ment for the offence, or which have been acquired
by others whilst that judgment was in force. If, for

example, by the judgment a sale of the offender's

property has been had, the purchaser will hold the

property notwithstanding the subsequent pardon."
(Italics ours.)

In the earlier case of Ex parte Garland, 4 Wall. 333,

Justice Field had used the following language, with

reference to a pardon (pp. 380-1) :

"A pardon reaches both the punishment prescribed
for the offence and the guilt of the offender; and
when the pardon is full, it releases the punishment
and blots out of existence the guilt, so that in the

eye of the law the offender is as innocent as if he
had never committed the offense. If granted before
conviction, it prevents any of the penalties and dis-

abilities consequent upon conviction from attaching;

if granted after conviction, it removes the penalties

and disabilities, and restores him to all his civil
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rights; it makes him, as it were, a new man, and
gives him a new credit and capacity." (Italics ours.)

There is a vast difference between the removal of

penalties and disabilities for the future, referred to in

the foregoing quotation, and the obliteration of the past.

This distinction was clearly pointed out by Judge Deady

in the case of In re Spenser, 5 Sawyer 195, Fed. Cas.

No. 13234, where he quoted the foregoing language

from the Garland case, and said (22 Fed. Cas., pp.

922-3) :

''This is probably as strong and unqualified a state-

ment of the scope and efficacy of a pardon as can

be found in the books. And yet I do not suppose
the opinion is to be understood as going the length

of holding that while the party is to be deemed
innocent of the crime by reason of the pardon from
and after the taking effect thereof, that it is also

to be deemed that he never did commit the crime
or was convicted of it. The effect of the pardon is

prospective and not retrospective. It removes the

guilt and restores the party to a state of innocence.

But it does not change the past and cannot annihilate

the established fact that he was guilty of the offense.

And such, I think, is the doctrine of the authorities

cited in support of this opinion, namely, 4 Bl. Comm.
402; 6 Bac. tit. 'Pardon, H. Blackstone's language
is: "The effect of such a pardon by the king is to

make the offender a new man; to acquit him of all

corporal penalties and forfeitures annexed to that

offense for which he obtained his pardon; and not

so much to restore him to his former, as to give him
a new credit and capacity." And the author goes on
to state that a pardon does not purify the blood dur-
ing the period it was corrupted by conviction, and
gives the following illustration: 'Yet if a person
attainted receives the king's pardon and afterwards
hath a son, that son may be heir to his father, be-
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cause the father being made an new man might trans-

mit new inheritable blood; though had he been born
before the pardon he could never have inherited at

all.' Bacon says a pardon makes the party, 'as it

were, a new man.' It removes the punishment and
'legal disabilities consequent on the crime.' It re-

stores his competency to be a witness, 'but yet his

credit must be left to the jury.' From these authori-

ties it is plain that a pardon does not operate retro-

spectively. The offender is purged of his guilt, and
thenceforth he is an innocent man; but the past is

not obliterated nor the fact that he had committed
the crime wiped out." (Italics ours.)

By refusing to permit the defendant to put before

the jury the fact that on July 9, 1921, the plaintiff did

not have the capacity to make a valid location, the court

gave to the pardon the retrospective effect of changing

the past and wiping out of existence, as it were, the

previously existing fact of the plaintiff's incapacity.

This view of the effect of the pardon is wholly incon-

sistent with the very language of the pardon itself,

which was issued to the plaintiff "for the purpose of

restoring his civil rights." To restore is to give back,

and necessarily implies a previous taking away, a fact

which the trial court evidently overlooked.

A valid location of mineral lands has the effect "of a

grant by the United States of the present and exclusive

possession of the lands located," {Gwillim vs. Donnellan,

lis U. S. 45, 49), and if a paroled convict, admittedly

without the present capacity to make such a location,

could by an attempted compliance with the statutes

withdraw the land from location and trust to a possible

future act of executive clemency to validate his claim,
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the effect would be to deter the free citizen from

exercising his undoubted right to locate the land, thereby

putting him at a disadvantage in favor of one actually

suffering the penalty of his previous misconduct, who

might, in the absence of such executive clemency, never

be able to perfect his title under his attempted location.

It is absurd to suppose that the law could thus be con-

strued in favor of a convict and to the disadvantage of

the free citizens of the United States. The defendant

had the common sense view and the only logical view

of the situation when, in speaking about pulling up

the plaintiff's stakes, he said, in his rough but direct

manner, (Tr. pp. 278, 279) :

**I didn't pay any attention to them, I tell you.

And I say over to you again, my opinion was he

had no civil rights at that time. I didn't pay any
attention to him whatsoever."

Without any learning in the law, his common sense

told him that the statutes granting the right to explore

the public lands of the United States for minerals therein

were designed for the protection and benefit of free

citizens and were not available to convicts in or out

of jail.

2. Plaintiff's attempted location being void, he cannot

now complain of the alleged errors of the trial court.

It is an elementary principle of the law of appeal

and error that if a party is not injuriously affected in

his rights or property by the decision of the court, he

cannot complain of any errors occurring upon the trial.
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This principle is stated in the article on Appeal and

Error in Corpus Juris, as follows:

"It is necessary to a valid appeal or writ of error
that appellant or plaintiff in error, even when a

party, should have an interest in the subject-matter

of the suit or controversy, and if he has not such
interest the rule is well settled that his appeal or
writ of error will be dismissed."

3 C. /. 623-4.

And again:

"The appellant's interest, to suffice, must be a

direct and immediate pecuniary interest in the par-

ticular cause, and it is not sufficient that he is inter-

ested in the question litigated or that by the deter-

mination of the question litigated he may be a party

in interest to some other suit, growing out of the

decision of that question."

3 C. J., 625.

And again:

"One whose interest cannot be affected by a re-

versal is not aggrieved and cannot appeal . . . nor
does a judgment, order or decree affecting real or

personal property only aggrieve a party who has or

claims no title to or interest in the property."

3 C. J., 634.

The rule was well expressed by Judge Morrow in

the decision of this Court in the case of Hamilton Trust

Co. vs. Cornucopia Mines Co., 223 Fed. 494, as follows

(pp. 499-500)

:

"It is a fundamental rule of appellate jurisdiction

that every person desiring to appeal from a decree
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must be interested in the subject-matter of the litiga-

tion, and the interest must be immediate and pecuni-

ary and not a remote consequence of the judgment.

The interest must be substantial, and a merely nomi-

nal party to an action cannot appeal. The interest

must also be subsisting, for although a party may
have an appealable interest at the commencement of

the suit, if that interest has terminated before the

entry of the judgment or decree sought to be ap-

pealed from, he cannot appeal. Again, the right or

title which the appellant seeks to establish must be

his own and not that of a third person."

The general rule stated in the foregoing quotation

has frequently been applied in adverse suits, such as

the case at bar:

McMillen vs. Ferrum Mining Co., 32 Colo. 38,

74 Pac. 461

;

Moffatt vs. Blue River Gold Excavating Co., 33

Colo. 142, 80 Pac. 139;

Lozar vs. Neill, 34 Mont. 286, 96 Pac. 343, 346;

Milwaukee Gold Extraction Co. vs. Gordon, 37

Mont. 209, 95 Pac. 995

;

Wilson vs. Freeman, 29 Mont. 470, 75 Pac. 84;

3 Lindley on Mines, 3d ed., p. 1863.

In the case of McMillen vs. Ferrum Mining Co.,

supra, the lower court held that the plaintifif had failed

to make a valid discovery, and also upheld the location

by the defendant. The Supreme Court of Colorado,

being of the opinion that the lower court was correct in

its finding as to the invalidity of plaintiff's discovery,

declined to consider the alleged errors in the admission
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of evidence with respect to the defendant's claim, saying

(74 Pac. 461, 462) :

"A number of rulings of the District Court have
been attacked as erroneous, and argued by counsel,

which, were appellants in a position to complain,

would merit most careful consideration. But since

we have reached the conclusion that the trial court

was right when it instructed the jury that plaintiffs

were not entitled to recover because they had not

shown a valid discovery of mineral in their location,

it follows that many of the rulings attacked, even
if wrong, are not prejudicial to plaintiffs, and we
therefore determine only that assignment relating

to such discovery, as it is the only one of which they

may complain."

In Moffatt vs. Blue River Gold Excavating Co., supra,

the same court said (80 Pac. 141) :

"The plaintiff objected to the defendant's cross-

examining witnesses or participating in the trial upon
the ground that it had not complied with Section

10 of an act relating to corporations, found on page
121, c. 52, Sess. Laws 1901. The court reserved judg-

ment upon the objection and did not pass upon it.

After the nonsuit was granted, the objection was
renewed; and the court overruled the objections upon
the ground that the plaintiff was no longer interested

in the litigation, and was not in a position to make
the objection. The plaintiff objected to several of

the instructions given, but the court held that he was
not a party, and therefore could not object. After
the nonsuit was granted, the proceedings became ex
parte; and it is not material, in this review of the

case, to consider any other question than that pre-

sented by the granting of the motion for nonsuit.

(Quoting McMillen et al. vs. Ferrum Mining Co.,

supra). The language thus employed is peculiarly

applicable to the case now before us, and the rule

of practice there announced is decisive of this case,
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insofar as it relates to questions raised after the

motion for nonsuit was granted. The plaintiff hav-

ing failed to establish a valid discovery and location,

the court properly granted a nonsuit; and he was
not prejudiced by the opening remarks of counsel

to the jury of which he complains, nor the refusal

of the court to permit him to introduce an amended
location certificate."

The Colorado rule was followed by the Supreme

Court of Montana in the case of Lozar vs. Neill, supra,

and in the case of Milwaukee Gold Extraction Co. vs.

Gordon, supra. In the latter case the court said, (95

Pac. 1000) :

"Objection is made to the sufficiency of the

declaratory statement of the Maude S. claim, and
to the introduction in evidence of an amended and
also a second amended declaratory statement of that

claim. We do not think that the original declaratory

statement of the Maude S. claim was absolutely

void, but this is not material here, since plaintiff

has failed to show that it had any right whatever
to the ground in controversy so far as this record
discloses. Wilson vs. Freeman, 29 Mont. 470, 75
Pac. 86, 68 L. R. A. 833."

It may be contended, however, that in adverse suits

the Federal Government is an interested party, in that

the jury is authorized, under the Act of March 3, 1881,

21 St. L. 505, 6 Fed. St. Ann. 599, to find that neither

party has established his title to the land in controversy,

if such be the fact, and that therefore this Court should

review the judgment of the trial court to determine

whether or not the defendant properly proved his title

to the claim in controversy. Apart from the fact that,

in the case at bar, the jury found on sufficient evidence
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for the defendant, such a contention is easily answered

by the following language of the Colorado Court of

Appeals in the case of Connolly vs. Hughes, 18 Colo.

App. 372, 71 Pac. 681, where the Court said (71 Pac.

683):

''// there is any sense in which either party can

properly be said to be a representative of the United
States, he is such only while he is engaged in active

efforts to sustain his own claim, and thereby defeat

the claim of his adversary.

"By the terms of Section 2326 the plaintiff's failure

to produce evidence was a waiver of his claim, and
by the waiver the stay upon the defendants' proceed-

ings for a patent was removed. The defendants, with-

out the introduction of evidence in their own behalf,

were entitled to a judgment of nonsuit against the

plaintiff and to a dismissal of his action. Kirk vs.

Meldrum (Colo. Sup.) 65 Pac. 633. Instead of

moving for a nonsuit, the defendants proceeded

to introduce evidence in support of their own
title; but the plaintiff was as completely out of

the case as if his action had been dismissed, and the

question for the jury to determine was, not whether
neither party had established title, but whether the

defendants had. The plaintiff's claim had ceased to

be an obstacle in the way of the application for pat-

ent; but, the defendants having waived their right to

a nonsuit, it developed upon them affirmatively to

prove the facts from which, under the law, title in

them might be deduced. This, however, they had the

right to do without molestation from the plaintiff.

In a trial of the conflicting claims of parties to an

adverse suit it is held that neither can rely upon the

weakness of title of the other, but must independently

establish his own. And, in addition to his evidence

in his own behalf, he has the right to disprove the

evidence on which the other relies. But one, although

a party to the record, who asserts no title in himself,

cannot claim the right to attack the title of the
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other. Having no interest of his oivn to be subserved
by the overthrow of the other s claim, his position is

that of a stranger; and, if he undertakes to interfere

with proceedings in which he has no concern, he is

an intermeddler. Our attention must be directed to

some law of which we are now ignorant before we
should feel warranted in saying that a stranger or an
intermeddler can be a representative of the United
States in an adverse suit, even although it was in-

stituted by himself." (Italics ours.)

In the case just quoted, the plaintiff failed to intro-

duce any proof in support of his adverse claim; and in

the case at bar, the only proof offered, as we have

shovv^n above, w^as of a void location, w^hich is tanta-

mount to no proof at all. Surely this Court should not

be required, at the instance of an "intermeddler," to

seek out alleged errors in this record in order to defeat

the defendant's claim.

3. No error appears in the record.

We vs^ill now proceed to discuss the alleged errors

in the record, although we may preface our discussions

with the remark that any possible error in the record

would be harmless, because the plaintiff has no rights in

the premises which could possibly be prejudiced by any

ruling of the trial Court.

"It is a rule of appellate procedure of universal
application that a party cannot assign as error that

which is not prejudicial to him. In every stage of

action the reviewing court must disregard error
which does not affect the substantial rights of the
party complaining. This rule has been variously ex-

pressed as follows: . . .

'Where the unsuccessful party is not entitled to
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succeed in any event, he cannot complain of any

error committed at the trial.' " (Italics ours.)

4 C. J., 908-9.

a. The question to the witness O'Leary, objection to which

was sustained, could not properly be the foundation for an

impeachment of the witness. (Assignment No. 1.)

It is admitted on all sides that the witness O'Leary met

the defendant on the ground in controversy after 12

o'clock at night on either the first or the second day of

July, 1921. O'Leary was then a lad of thirteen years, and

the trial took place four years later. Naturally his

memory did not serve him as to the exact date of the

meeting. He testified (Tr. p. 185), that he and the

defendant talked a little about the claim, and that the

defendant said he had staked it, and showed him one

of his stakes. He was not asked for any further details

of the conversation, but counsel directed his ensuing

questions to the date of the meeting, which O'Leary could

not remember. He was asked (p. 187) if he knew Joe

Girtz and if he talked to him that day. He "guessed

he did," but did not remember, but he stated that he

talked with him "just about every day."

In this state of the record, counsel would undoubtedly

have been entitled to produce Joe Girtz to fix the date

when O'Leary met him, following his meeting with the

defendant, just as the witness Weis was permitted to tes-

tify that it was July 2 when O'Leary met Welch and him-

self, following the events testified to by O'Leary.

While the law cited by plaintifTf on the contradiction

of one's witness by proof of inconsistent statements at
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other times is undoubtedly sound, the trouble with the

question propounded is that it was neither impeachment

nor contradiction. O'Leary had testified to the conversa-

tion in general terms, had been asked for no further

details, and had admitted that he had probably seen and

talked with Girtz the day of his meeting with the de-

fendant. Counsel for plaintiff in their opening brief,

say (p. 8) that

"Vedin's attorney wanted to establish that O'Leary
had, in fact, said to one Joe Girtz, on July 1, that

early that morning he had talked to McConnell and
McConnell had informed him of the staking of

the claim."

This is exactly the testimony of O'Leary on the stand,

There is not the slightest inconsistency between O'Leary's

testimony and what plaintiff wished to prove. What
O'Leary failed to remember was not the conversation with

McConnell, but the date of the conversation, and he did

not deny that he might have talked with Girtz; he

"guessed he did," but he didn't remember. (Tr. p. 188.)

There was nothing in this testimony to impeach or

contradict. If Girtz had been offered as a witness, he could

have testified to meeting O'Leary the day after O'Leary

went fishing and met the defendant, and that the date

was July 1 or July 2, as the case might be. There would

have been nothing contradictory in such testimony. It

would simply have aided the court and jury in the

fixing of a date which the former witness was unable to

supply.
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b. Weis' testimony was properly admitted for the sole

purpose of fixing a date.

O'Leary did remember that he met Weis and Welch

the day of his midnight meeting with the defendant,

and that he had told them of the meeting. The ruling

of the Court in permitting Weis to recall the meeting

with O'Leary served merely to fix the date, and could not

possibly have prejudiced the case of the plaintiff.

No details of the conversation between O'Leary and Mc-

Connell were asked of, or testified to by, Weis. (Tr. pp.

197-8.) O'Leary simply stated that, after midnight of an

uncertain date he had met the defendant, and that on the

same date he had met Weis and mentioned his previous

meeting with the defendant. Weis was able to fix the

date, and, if O'Leary had happened to testify that the

meeting took place on the day when Jones' house

burned down, but he did not know on what day of the

month the fire occurred, it would certainly have been

proper to allow anyone in possession of the necessary

knowledge to supply the date of the meeting by fixing

the date of the fire. This, in effect, is exactly what

Weis did, and the trial court very properly admitted

his testimony in evidence.

c. The defendant's notice of location, although informal,

was sufficient in law.

It is the invariable rule of the court to regard with

indulgence the steps taken by the miner or the pros-

pector to perfect his mining location. As Judge Lindley

says {2 Lindley on Mines, 3d. ed., 900), "The miner is

neither a lawyer nor a surveyor, and his notices of
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location invariably receive, at the hands of the Courts, a

liberal construction" (Id. p. 899) ; and "mere im-

perfections in the certificate will not render it void" (Id.

p. 900). The trial Court evidently had these principles

in mind when, in ruling on the admission of the notice

of location, it said (Tr. pp. 225-227) :

"I think the Court is authorized to give a liberal

construction to this notice in view of the fact that it

is a relocation on a well-known creek, or a well-
known claim. Of course there has been no testimony
introduced to that effect, but the Court must take

judicial notice of the creeks that apply in this par-
ticular district, especially if he is familiar with them.
It won't be disputed that Cleary creek has been for

twenty years a well-known placer creek with placer
mining claims above and below Discovery on it.

This notice sets up and states that it is a relocation.

It says (218), 'I have this day relocated the twenty
acres of placer ground known in the original records

as Anderson claim.' They have reference there in

the notice to the original records of the location

of this claim where it was known as the Anderson
claim, and it has been testified by the witness it was
what was known as the Anderson claim originally.

In addition to that, by reference to the records, there

is a recorded description here of the location of the

claim as it is bounded by other claims. There has
been no testimony to offset what was stated here in

this description that is given in the notice of the

claims which it is said bounds this particular claim.

"Mr. Pratt—The plat or map is in evidence, and
I call the Court's attention to it. If the Court will

look at that it will see

—

"The Court— (Interrupting and continuing.)

The notice then says, 'The ground runs 1320 feet up
and down Chatanika and across Cleary creek,' which
I take to be a direct statement that the ground is

located on Cleary creek, and that in its length it

runs up and down Chatanika, knowing that Cleary
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creek flows into the Chatanika, and at some places is

at right angles to the Chatanika. It then states it is

'Claim 16 below Cleary' at the bottom of the notice;

in addition referring to the original records and
describing it as the Anderson claim. It also con-

tains the date here, 'July 1, (219) 1921.' The Court
would presume that was the date the notice was
posted. It doesn't, of course, say anything at all

about when a discovery was made. That is the

only thing I find lacking in the notice. The Court
would hesitate to hold that the notice was invalid

merely for the absence of the statement as to when
discovery was made."

Counsel for the plaintiff have pointed out eight

alleged defects in the notice of location, and also

claim (Opening Brief for Plaintiff, pp. 19, 20), that

the reference therein to the Anderson claim is wrong.

In making this contention they are clearly overlooking

the testimony of the plaintiff himself, who stated (Tr.

p. 12), that the claim was called the Lind claim, because

one Sam Lind worked it from 1908 to 1914 or 1915. He
then testified that John Anderson located the ground in

August, 1904. The defendant testified (Tr. p. 218),

that he usually described the claim "in the original

records as the Anderson location, because that was the

original man who recorded it." It is thus apparent

that the claim was known by both names, and, although

the designation "Lind claim" was recognized in the

locality, it was certainly appropriate to describe the

claim in the notice of location, which was to be recorded,

as the "Anderson" claim, which was the name as it

appeared in the original records.

The notice was admittedly incorrectly dated, but coun-
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sel for plaintiff have cited no case wherein a defective

date is held to invalidate a location. On the contrary,

the rule is that "an error in the date of the location

specified in the notice does not prevent the locator

from showing the true date."

2 Lindley on Mines, 3d ed., p. 902;

Webb vs. Carlon, 148 Cal. 555.

Counsel's contention that the claim is said to adjoin

others which were either inconsistent or from five hun-

dred to one thousand feet away, is not wholly accurate.

The defendant was in error in describing the claim as if

it ran east and west, as its general course is northeasterly

and southwesterly, but this mistake is of no moment if

the claim can be otherwise identified. {2 Lindley on

Mines, 3d ed., 902, and cases cited.) The call for the

McFarland Fraction on the west (southwest) is not

incorrect, as it is apparent from an examination of the

maps (Tr. 394, 395), and McConnell's testimony (p.

243), he was referring to the long triangular strip be-

tween his location and the McFarland location, which

latter claim, from the maps, appears to be a full-size

claim. The call for the Diamond Fraction and the

"McKnutt" claim on the south (southeast) is admittedly

correct as to the McNutt claim, and while the transcript

is not quite clear as to the tracts indicated on the maps

by McConnell in his testimony, it is probable that what

is designated on the map as the Vega Fraction is what

McConnell called the Diamond Fraction, so named by

one Jack O'Connor (p. 241).

The call for the Serpentine on the east (northeast) is
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also correct. While the maps call this claim the "Nevada

Association," this is the land which O'Connell owned

(p. 214), which he lived upon at the time of his lo-

cation (pp. 200, 234), and which he testified positively

was the Serpentine (pp. 214, 242), "although some call

it the Nevada." (p. 242.) The call for the Duncan and

17 Creek claims on the north (northwest) is admit-

tedly incorrect as to Duncan, but 17 Creek, according

to the map, does adjoin the claim on the northwest.

It is thus apparent that at least half of the calls to

adjoining claims are correct, and that the description of

the claim as "16 below Cleary," serves to give the ap-

proximate location of the claim. The map, plaintiff's

Exhibit "A" (Tr. p. 394), shows three claims desig-

nated as "15 Below" on various tiers immediately to

the southeast of the claim, and two known as "17 Below"

and "17 Below first tier right limit" to the southwest

of the claim. Furthermore, a tie is given to the creek

itself, which the claim crosses about 300 feet on the

west (northwest). Both maps show this tie to be

approximately correct. We submit that no one would

have any difficulty in locating the claim in view of these

facts, and the description is far more complete than that

in the case of Smith vs. Cascaden, 148 Fed. 792, where

this Court held that a description of a claim as "No.

13A below Discovery on Cleary Creek" was sufficient

to enable the claim to be located on the ground with

reasonable certainty. When we consider that the claim

is further described as the relocation of the ground

known in the original record as the Anderson claim,

and no effort was made by the plaintiff to show that the



29 •

Anderson claim as described in the record was not a

well-known mining claim, or that the description thereof

in the record was insufficient, it is obvious that the trial

Court was justified in its conclusion that the location of

the claim was readily ascertainable on the ground. It

is an accepted principle of law that if a notice refers to

a mining claim, there is a presumption that such a

claim exists and that it is well known.

2 Lindley on Mines, 3d ed., p. 909, and cases

cited.

While the claim in controversy was in the Fairbanks

Recording District (see certificates to the notices of

location introduced by both plaintiff and defendant Tr.

pp. 38, 42, 227-8), and the records were therefore

readily available to the plaintiff, he evidently did not

think it advisable to rebut this presumption by intro-

ducing and attacking the original record of the Ander-

son claim.

Counsel's contention that the certificate does not say

whether the claim is a creek or bench claim, or whether

above or below Discovery, is evidently inadvertently

made, as the statement in the notice that the claim

runs "across Cleary Creek 300 on west end" shows

it to be a creek and not a bench claim and the phrase

"Claim 16 below Cleary," appearing just above the

signature, would be taken by anyone to mean 16 below

Discovery on Cleary Creek.

The objection that the width of the end lines is not

given is of no moment, in view of the fact that the

length is given as 1320 feet and the area is stated as
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20 acres. This shows the claims to be a standard

claim, 1320 feet in length and 660 feet in width.

It is true that the failure to set forth the numbers of

the stakes or monuments was held in the case of Perdum

vs. Laddin, 23 Mont. 387, 59 Pac. 153, to render a loca-

tion notice invalid, but the rule in that case seems

unnecessarily harsh and this Court is under no obligation

to follow it, particularly in connection with the reloca-

tion of a well-known mining claim. The Perdum

case is one of the cases characterized by Judge Lindley

as follows {2 Lindley on Mines, 3d ed., 911) :

"It may be said that forfeitures are not favored

by the courts, and where a location is made in good
faith and all the essential requirements are complied
with, instances are not frequent where the miner is

deprived of substantial rights for failure to strictly

comply with the letter of the law."

The only other defect in the claim which might

be entitled to any serious consideration is the fact that

the date of discovery and of posting the location

notice is not expressly stated. In view of the fact previ-

ously adverted to, that the Courts are most lenient in

their construction of notices of location, we believe

that the lower Court was justified in admitting the

certificate in evidence. On the question of discovery,

the Court said (Tr. p. 227) :

"The Court would hesitate to hold that the notice

was invalid merely for the absence of the statement
as to when discovery was made."

The expression, "I have this day relocated the 20

acres of placer ground," etc., may well be construed
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as including in the term "relocated" the idea of a post-

ing and a discovery. Such would be a reasonable con-

struction of the language, and our attention has been

called to no case where the failure expressly to set forth

the date of discovery has been held to work a for-

feiture of a claim.

d. Even if the defendant's notice of location were held to

be insufficient, the plaintiff, having made his location long

before the expiration of the period provided for the recordation

of the notice, and having made no subsequent location of the

land, is in no position to urge the insufficiency thereof.

In view of the fact that there was no question in the

mind of either the plaintiff or the defendant as to the

land which both of them desired to locate, and the

plaintiff made his location on July 9, only seven days

after the defendant's location, and knew exactly what

land the defendant had located, it is obvious that he was

not misled by any defect in the notice subsequently

recorded.

The effect of a noncompliance with the Alaska

Statute is set forth in the last paragraph of Section 2

thereof (Session Laws of Alaska, 1915, page 12), which

reads as follows:

"A failure to record a certificate of location of

claim as herein provided shall operate as and be
deemed abandonment thereof, and the ground so

located shall be open to relocation; provided, that

if a full compliance with the preceding provisions

of this act shall have been made before any location

by another, such compliance shall operate to prevent
the abandonment or forfeiture of such claim and
save the rights of the original locator."
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The obvious purpose of this paragraph is to enable

one desiring to locate mineral land, to rely upon the

record for his information as to what land had been

previously located. If, from an examination of the

record, the data required by the statute could not be as-

certained, the person making such examination might be

justified in concluding that the land which he desired

to locate was unappropriated. It is quite logical that

such a locator should be entitled to rely upon the

records in making his location and to take advantage

of any defect in the recorded location notice, but plain-

tiff does not bring himself within the category of those

entitled to such protection. Furthermore, the construc-

tive abandonment of the location provided in the

statute could not possibly take effect until the expiration

of the ninety-day period within which the location

notice was required by the Act to be recorded, and there

is no provision in the statute that this constructive aban-

donment is to be deemed to relate back to the date of the

actual location on the ground. The "location by another,"

referred to in the paragraph quoted, must mean a loca-

tion made after the expiration of the ninety-day period

and before the full compliance with the statute by the

original locator. Any other construction of the statute

would authorize one locator to follow another immedi-

ately after the first location and to locate the same

ground in the hope that, through some defect in the

notice subsequently to be recorded by the prior locator,

the second locator might acquire a better title to the

claim. Such a rule would invite endless disputes and

controversies, as well as breaches of the peace, and
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certainly should not be adopted in the case at bar,

where the plaintiff by no possible means could have

been misled or injured by the failure of the defendant

to file a notice strictly complying with the statute. The

case is somewhat analogous to the case of Sturtevant vs.

Vogel, 167 Fed. 448, decided by this Court. We quote

from paragraph 3 of the syllabus (p. 449) :

"An error in the location notice of a mining claim
in its reference to the location of a permanent monu-
ment is not material in an action between the locators

and a subsequent locator, where the claim was
properly marked by stakes, and especially where the

subsequent locator never saw the notice and could
not have been misled thereby."

We may add, in passing, that apparently the defend-

ant did file an amended certificate of location during

the progress of the trial, but the court declined to receive

it in evidence. (Tr. pp. 232-3.)

e. The Court did not err in giving its instruction No. 25.

(Assignment of Error No. VI.)

In discussing this assignment of error, counsel for

plaintiff quote at length from the transcript, and enter

into a long discussion of the alleged contradictions in the

defendant's testimony and of his alleged impeachment

by the witnesses Stines and Beyer, quite overlooking the

fact that any such discussion is foreclosed by the verdict

of the jury. While the defendant's testimony is charac-

terized by counsel as "false and contradictory," the

jury believed it, and all that the Court said in the in-

struction objected to was that if the jury found that

McConnell did make a valid location on July 2, his
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actions on July 1 would not invalidate his subsequent

location.

There is an element of humor in plaintiff's charge

that the defendant was a trespasser, guilty of locating

his claim by force and fraud. Both plaintiff and de-

fendant were on the disputed ground on the night of

June 30-July 1, and if one was a trespasser, so was the

other. As neither then had any title to the land, and

the prior locators were not on the ground, no one was

harmed by either trespass and neither could com-

plain of the other's presence on the land. While much

is made of the fact that the defendant had a gun with

him, and plaintiff's counsel tried to make him say that

he intended to use the gun to keep the plaintifif off the

ground, he denied any such intention (Tr. pp. 237-8),

and there is no evidence in the record that the defendant

even saw the plaintiff that night. Certainly, the de-

fendant cannot be charged with the use of any force

merely because he had a gun with him. Indeed, we are

not prepared to say that it would be improper for a free

citizen to keep a gun handy when in the neighborhood

of convicts. At all events, McConnell was not a tres-

passer on the following night when he set up his initial

stake and thereafter completed his location, and there

is no evidence in the record that the plaintiff was any-

where in the vicinity that night, or that the defendant

carried a gun on that occasion. The fact that the de-

fendant was "bluffing" the plaintiff on the night of

June 30 is wholly immaterial in view of the fact that

neither had any right on the premises at that time.

The cases cited by appellant on this branch of the
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case are not at all in point. The defendant's location

was in no wise initiated on the night of June 30, as

he filed a new location notice after midnight at the end

of July 1 and completed the staking of his claim the

following morning. (Tr. pp. 211, et seq.)

f. Counsel, having failed to raise the question of the want
of proof of the defendant's citizenship at the trial, cannot now
be heard on that point.

In assignment of error No. VII, counsel complain

of the fact that the citizenship of the defendant

was not established upon the trial. There are two

answers to this argument. In the first place, it appears

in the record that the defendant had resided at Chata-

nika since 1904 (Tr. p. 200) and, in the absence of

proof to the contrary, every man is considered a

citizen of the country in which he resides

:

n C. /., 786;

Shelton vs. Tiffin, 6 How. 163-185;

In re Person's Estate, 146 Minn. 230, 178 N. W.
738;

Sandberg vs. Borstadt, 48 Colo. 96, 109 Pac. 419,

421;

and this presumption has been recognized in suits on

adverse claims

:

Jantzen'YS. Arizona Copper Co., 3 Ariz. 6, 20
'

Pac. 93, 94;

Garfield M. and M. Co. vs. Hammer, 6 Mont.

53, 8 Pac. 153, 156.
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Even if this presumption were not indulged, it has

been expressly held by the Supreme Court of the

United States, in the case of O'Reilly vs. Campbell, 116

U. S. 418, that in an adverse suit an objection that the

findings failed to show the citizenship of a party could

not be raised for the first time on appeal. Mr. Justice

Field, delivering the opinion of the Court, said (p.

420):

"It is true that the mineral lands of the United
States are open to exploration and purchase only

by citizens of the United States, or by those who have
declared their intention to become such; and had the

objection been taken in the court below that such
citizenship of the plaintiffs had not been shown, it

might, if not obviated, have been fatal. There is,

however, nothing in the record to show that it was
raised below. Proof of citizenship, in proceedings

of this kind, may consist, in the case of an individual,

of his own affidavit thereof, and in the case of an
association of persons unincorporated, of the affidavit

of their authorized agent, made upon his own
knowledge, or upon information and belief. Rev.
Stat. Sec. 2321. The objection to the want of proof
of that fact, if taken below, might have been met at

once, if indeed, the plaintiffs are citizens. The rule

is general that an objection which might be thus

met must be taken at the trial or it will be considered
as waived, except as to matters going to the jurisdic-

tion of the court. The parties to this controversy own
adjoining claims, and it is probable that the citizen-

ship of each was known to the other, and, therefore,

no proof on the subject was required. Be that, how-
ever, as it may, the objection, in actions of this kind,

cannot be taken in this court for the first time.''

(Italics ours.)

The rule announced in the O'Reilly case was followed

in the case of Sherlock vs. Leighton, 9 Wyo. 297, 63 Pac.
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934, and in Dean vs. Omaha-Wyoming Oil Co., 128 Pac.

(Wyo.) 881, 885.

The language of Mr. Justice Field is particularly

apt in the case at bar. While the parties to the present

controversy did not own adjoining claims, they were

near neighbors, and undoubtedly "the citizenship of

each vs^as known to the other." If the plaintiff had had

any doubt of the defendant's citizenship, he would un-

doubtedly have raised the issue on the trial; and his

failure to do so then bars him from now presenting the

question.

g. There was no error in the insertion in the judgment of

the description of the triangular strip of the McNutt claim

which overlapped the claim in controvery; nor did the court

err in its instruction No. 15 with reference to the effect of the

maps.

The matters above referred to, which were made the

subject of Assignments of Error Nos. IX and V, respec-

tively, are treated together in the plaintiff's opening

brief. We must confess that we are utterly at a loss to

understand the plaintiff's argument on these points.

Upon the trial the defendant expressly disclaimed any

interest in the portion of the McNutt claim which over-

lapped the claim in controversy (Tr. p. 262). The

Court therefore submitted to the jury forms of verdict

which provided that the overlap should be awarded to

the plaintiff. The area thereof, 1.92 acres, appears on

plaintiff's Exhibit "A" (Tr. p. 394), and the description

of the tract in the judgment is taken directly from the

latter exhibit. We utterly fail to see how the plaintiff

can complain of the action of the Court in incorporating
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in its judgment a description furnished by the plaintiff

himself, covering land in which the defendant claimed

no interest. The authorities cited by counsel are cases

where the Court went beyond the verdict of the jury

and supplied findings which the jury itself should have

made, and these findings involved disputed questions of

fact. In the case at bar there is no room for dispute

as to the description of the triangular strip which was

referred to in the verdict and particularly described in

the judgment, and counsel do not claim that the Court

made any mistake in the description.

We are also unable to discern any error in instruc-

tion No. 15, which explained the purpose of admission

in evidence of the maps, namely, to illustrate and explain

the testimony of the witnesses, and stated that the maps

themselves were only evidence insofar as the matters

appearing thereon are explained by other evidence.

•Counsel have failed to cite any cases to the effect that

maps have any other authority or effect, and, in view

of the fact that the maps themselves, although intro-

duced by the opposing parties, are practically identical

in their contents, no possible harm could have been suf-

fered by plaintiff by reason of the giving of this in-

struction.

We deem it unnecessary to discuss Assignments of

Error Nos. VIII and X, wherein complaint is made

of the overruling of the plaintiff's motion for a new

trial and of the entry of judgment upon the verdict.

The evident purpose of counsel in urging these Assign-

ments of Error is to have the court examine the record

to determine the sufficiency of the evidence to warrant
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the verdict, as any other possible error of the trial court

is covered by the Assignments of Error already dis-

cussed. While counsel devote eight pages of their brief

to an endeavor to show that the established procedure of

this court should be set aside so that the sufficiency of

the evidence might be reviewed under these assign-

ments, they do not attempt to show wherein the evidence

sought to be reviewed is insufficient, and we do not

believe that the court will consider overruling its long

established practice on such a showing. Furthermore, the

defendant testified to his entry and location of the

claim and the posting of his location notice on July 2,

shortly after midnight at the end of July 1, and to the

subsequent setting of his other stakes on the same day,

his discovery of gold, his continued possession of the

property, and his proceedings for the patenting thereof.

This testimony was sufficient to justify the verdict, no

matter how much it may have been contradicted by the

plaintiff and his witnesses, whose credibility was for the

jury to decide.

For the reasons stated herein, we respectfully submit

that the writ of error herein should be dismissed, and

that the judgment of the lower court should be affirmed.

Charles W. Slack and

Edgar T. Zook,

John A. Clark.

Attorneys for Defendant in Error.




